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I.
STATEMENT OF THE CASE
A. Nature of the Case

This is a legal malpractice action brought by Thomas and Keith Lanham
against attorney Douglas Fleenor. Douglas Fleenor represented Thomas Lanham in an
action challenging his father Gordon Lanham's will. The Lanhams alleged that Mr.
Fleenor committed malpractice when he did not file a timely appeal in the prior lawsuit
challenging the validity of the will.
The Magistrate Court in the underlying case ruled on cross motions for
summary judgment that Gordon Lanham's will was valid under Idaho law. In this
action, the District Court found that although the Magistrate Judge erred in resorting to
extrinsic evidence and in issuing findings of fact and conclusions of law in resolving an
issue of law, the error was harmless because the ultimate outcome of the case would
have been the same. The District Court ruled that the will was effective, and that had
the appeal in this case been timely filed, it would have been unsuccessful. The District
Court also ruled that Douglas Fleenor owed no duty to Keith Lanham, whom he did not
represent, and therefore dismissed Keith Lanham's claim against Mr. Fleenor.
B. The Course of Proceedings

Thomas and Keith Lanham filed a Complaint against Douglas Fleenor in
Canyon County District Court on March 17, 2016.

R., 000009-12.

The parties

stipulated to change venue to Ada County. R., 000013. Mr. Fleenor filed a Motion to
Dismiss on May 2, 2016. R., 000002. Keith Lanham filed for bankruptcy, causing the
case to be stayed beginning May 17, 2016. R., 000003. On May 20, 2016, the parties
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entered

into

a

Stipulation

for

Briefing

Schedule

on

Defendant's

Motion

to

Dismiss. Id. The Lanhams filed a Memorandum in Opposition to Defendant's Motion to
Dismiss, Declaration of Allen B. Ellis and Declaration of Keith C. Lanham on June 13,
2016. Id.; R. 000018-000084. On June 15, 2016, the District Court entered an Order
Re Stipulation for Briefing Schedule, in which the District Court declined to approve the
Stipulation due to the pending bankruptcy and stay, in which the District Court notified
the parties that it generally would not apply the rules of law and procedure applicable to
motions for summary judgment to motions to dismiss under I.R.C.P. 12(b)(6), and in
which the District Court informed the parties that if they intended to have the matter
decided as a motion for summary judgment, the motion should be filed pursuant to
I.R.C.P. 56. R., 000003 . On June 23, 2016, Douglas Fleenor filed an Answer and
Demand for Jury Trial. R.,000085-8.
On July 18, 2016, Bankruptcy Trustee Janine Reynard filed a Motion for
Leave to Substitute as Party Plaintiff in the Stead of Plaintiff Keith Lanham. Id. On
August 31, 2016, an Order was entered granting Ms. Reynard's Motion. R., 000004.
On August 31, 2016, the Lanhams filed a Motion for Partial Summary Judgment and
Memorandum in Support.

R., 000089-000108 . On September 7, 2016, Douglas

Fleenor filed a Motion for Summary Judgment and Memorandum in Support. R.,
000004, 000109-000134. A Stipulation for Scheduling and Planning was filed, and then
an Order Governing Proceedings and Setting Trial was entered September 28,
2016. R. 000004.
I

On October 3, 2016, the Lanhams filed Plaintiffs' Answering Brief to
Defendant's Motion for Summary Judgment, and Douglas Fleenor filed a Memorandum
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in Opposition to Plaintiffs' Motion for Partial Summary Judgment, Defendant Douglas
Fleenor's Affidavit in Opposition of Plaintiffs' Motion for Partial Summary Judgment, and
Defendant's Motion for Disqualification of Judge G.D. Carey. R., 000004, 000135000158. Reply briefs were filed by the Lanhams and Douglas Fleenor on October 10,
2016. R., 000004, 000159-000170. A hearing was held on the cross motions for
summary judgment on October 17, 2016. R., 000004.
On November 22, 2016, the District Judge issued a Memorandum
Decision on Motion for Summary Judgment.

Id., R.000171-000175.

An Order

Governing Proceedings and Setting Trial was entered December 14, 2016.

R.,

000005. On December 21, 2016, the parties filed a Joint Motion to Continue the Trial
Date. Id. A hearing was held on the Joint Motion January 26, 2017, which resulted in a
continuance of the trial. Id. On February 3, 2017, a Motion to Release Court Records
was filed to have the Gem County District Court release records from the underlying
action . Id. On March 24, 2017, a Stipulation for Substitution of Parties was filed . R.,
000176-000177. On April 7, 2017, an Order of Substitution of Parties was filed so that
Keith

Lanham was reinstated

and substituted for Bankruptcy Trustee Janine

Reynard. R., 000006.
On April 18, 2017, Defendant's Motion for Leave to File a Supplemental
Brief in Support of Motion for Summary Judgment Based on Newly Discovered
Evidence was filed. R., 000006, 000178-000180. On April 24, 2017, the District Court
entered an Order Re Supplemental Briefing . R., 000006. On April 26, 2017, Thomas
Lanham filed a Motion for Sequential Briefing, Motion to Continue Trial, Memorandum in
Support and Second Declaration of Allen Ellis. R., 000006. On April 27, 2017, Douglas
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Fleenor filed a Notice of Opposition to Motion for Sequential Briefing and a Notice of
Non-Opposition of Plaintiffs' Motion to Continue Trial. Id. On May 3, 2017, a hearing
was held in which the District Judge issued an order continuing the trial and requiring
sequential briefing. Id.
On May 4, 2017, Douglas Fleenor filed Defendant's Supplemental
Memorandum in Support of Motion for Summary Judgment, and Affidavit of Samantha
L. Lundberg in Support. R., 000181-000238. On May 16, 2017, Thomas Lanham filed

a Supplemental Memorandum in Support of Motion for Partial Summary Judgment. R.,
000239-000244. On May 23, 2017, Douglas Fleenor filed Defendant's Reply Brief in
Support

of Supplemental

Judgment.

Memorandum

R., 000245-000250.

in

Support

of Motion

for

Summary

On August 17, 2017, the District Court issued

Memorandum and Order Re: Renewed Motion for Summary Judgment. R., 000251000259. On September 6, 2017, a Judgment of Dismissal was entered. R., 000260.
On September 20, 2017, Douglas Lanham filed a Memorandum of Costs
as to both Lanhams and a request for attorney fees as to Keith Lanham.

R.,

000008. On October 2, 2017, Keith Lanham filed a Motion to Disallow Attorney Fees
and a Memorandum in Support. R., 000008. On October 16, 2017, Thomas Lanham
filed a Notice of Appeal. R., 000262-5. On November 3, 2017, Keith Lanham and
Douglas Fleenor entered into a Stipulation to Dismiss with Prejudice as to Keith
Lanham. R., 000008.
C. Statement of the Facts

Gordon Lanham executed the Last Will and Testament of Gordon Lanham
("Lanham Will") on February 19, 2011 . Affidavit of Counsel in Support of Motion to
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Dismiss dated May 6, 2016, Exhibit A (see, Motion to Augment Record); also, R.,
000113; Addendum. The Lanham Will was signed by Gordon Lanham on February 19,
2011. Id. Two witnesses to Gordon Lanham’
s signing or acknowledging of the Lanham
Will signed the Lanham Will stating that Gordon Lanham signed or acknowledged the
will in their presence, and that he appeared to be of sound mind and under no duress,
s
fraud, or undue influence. Id. An Idaho Notary Public notarized Gordon Lanham’
signature of the Lanham Will, stating that Gordon Lanham personally appeared before
her, and acknowledged to her that he signed the Lanham Will. Id. The Notary Public
also declared under penalty of perjury that Gordon Lanham appeared to be of sound
mind and under no duress, fraud or undue influence. Id. Thomas Lanham does not
challenge the validity of the will. R., 000159 (“PLAINTIFFS ARE NOT CHALLENGING
THE VALIDITY OF THE WILL”); R., 000254 (“It is important to keep in mind that the
validity of the will is not in question.”).
In the Lanham Will, Gordon Lanham acknowledged specific property he
owns and his relationship with his potential heirs. Affidavit of Counsel in Support of
Motion to Dismiss dated May 6, 2016, Exhibit A (see, Motion to Augment Record); also,
R., 000114. He recognized Thomas and Keith Lanham as his sons, and left each one
one dollar. Id. Gordon Lanham stated that Thomas Lanham “has already been given
all he needs to have.” Id. Gordon Lanham stated that he was not giving Keith Lanham
more money than one dollar because he did not want Keith Lanham “to be able to sell
and profit off of his alcoholism… .” Id. The Lanham Will named Judd Lanham as the
executor of the Lanham Will and gave Judd Lanham “Power of Attorney over all my
personal property.”Id. The Lanham Will further provided:
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... and I want to state in here that the executor of my Will is
Judd Max Lanham and I am giving him a Power of Attorney
for full control now and even after I am dead. I want him to
be able to distribute my property and my personal effects in
any way that he sees fit and I will try and put all the wording
about the personal effects.
Id. The Lanham Will further stated :

I want to state in here again that the executor of my Will is
Judd Max Lanham and I am giving him a Power of Attorney
for full control now and even after I am dead. I want him to
be able to distribute my property and my personal effects as
stated in my Last Will and Testament.
Id. The Lanham Will also discussed specific furniture and antiques owned by Lanham

family members, and stated that the family members would be left with that property
and would be able to disperse of it however they saw fit.

Id. The Lanham will

specifically gave

another to Thomas

a wooden

bed

to

Keith

Lanham

and

Lanham. Id. The Lanham Will discussed in detail the guns Gordon Lanham owned,
and stated that they could be sold to pay off part of the mortgage. Id.
Thomas Lanham retained Attorney Douglas Fleenor to bring an action to
invalidate the will of Gordon Lanham.

Complaint, Par. 1. R., 00009-1 O; Defendant

Douglas Fleenor's Affidavit in Opposition of Plaintiffs' Motion for Partial Summary
Judgment; R. 000152-000158.
Lanham.

Id.

The will sought to disinherit Thomas and Keith

Douglas Fleenor filed a Motion for Summary Judgment and a

Memorandum in Support, alleging that the property of Gordon Lanham should have
passed intestate to Thomas and Keith Lanham for the reason that the Lanham Will
failed to dispose of all of Gordon Lanham's property. Affidavit of Samantha L. Lundberg
in Support of Defendant's Supplemental Memorandum in Support of Motion for
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Summary Judgment, Exhibit A; R., 000194-000197. The attorney for the Estate filed a
Cross-Motion for Summary Judgment and Memorandum in Support, alleging that the
will was valid. Id., Exhibit B; R., 000198-000208.
At the hearing on the cross motions for summary judgment, the Magistrate
Judge heard arguments on the cross motions.

Prior to arguments, the Magistrate

Judge informed the parties that he had taken considerable time to review the record on
the motions for summary judgment, and stated that he thought that the Lanham Will
was "explicit and clear that he wanted Judd to dispose of anything that was left that
wasn't disposed of. " Affidavit of Samantha L. Lundberg in Support of Defendant's
Supplemental Memorandum in Support of Motion for Summary Judgment, Exhibit F, p.
4, II. 2-7; p. 5, II. 3-18 ; R., 000226-000233. After hearing arguments from both parties,
the Magistrate Judge granted the personal representative's motion for summary
judgment. Id., p. 15, II. 3-25 (emphasis added) . On June 25, 2014, the Magistrate
Judge issued Findings of Fact and Conclusions of Law. Affidavit of Samantha L.
Lundberg in Support of Defendant's Supplemental Memorandum in Support of Motion
for Summary Judgment, Exhibit G; R., 000234-000238.
After the Magistrate Judge denied Thomas Lanham's motion for summary
judgment, Douglas Fleenor informed Thomas Lanham that there was a limited time
frame to appeal.

Defendant Douglas Fleenor's Affidavit in Opposition of Plaintiffs'

Motion for Partial Summary Judgment, Par. 4, R. 000152-000158.

Due to concerns

over cost, Thomas Lanham instructed Mr. Fleenor to wait while he decided whether he
wanted to pursue an appeal and to only proceed if and when Thomas Lanham gave him
approval. Id. After the deadline had passed, Thomas Lanham informed Mr. Fleenor
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that he wanted to proceed with the appeal. Id., Par. 8. Mr. Fleenor informed Mr.
Lanham that the appeal deadline had passed but there may be a chance it would still be
accepted due to their motion for reconsideration , and filed the appeal August 13,
2014. Id., Par. 8.

II.
ISSUES ON APPEAL
1. Did the District Court correctly decide that the if the appeal in the
underlying case had been timely filed, the appeal would have been
unsuccessful because the clear intent of the testator was to create a
general power of appointment and give his personal representative the
power to dispose of the real estate?
2. Is Douglas Fleenor entitled to an award of attorney fees because the
appeal is brought unreasonably and without foundation?
IV.
IF THE APPEAL IN THE UNDERLYING CASE HAD BEEN TIMELY FILED, THE
APPEAL WOULD HAVE BEEN UNSUCCESSFUL BECAUSE THE CLEAR INTENT
OF THE TESTATOR WAS TO DISINHERIT HIS SONS AND CREATE A GENERAL
POWER OF APPOINTMENT TO GIVE HIS PERSONAL REPRESENTATIVE THE
POWER TO DISPOSE OF THE REAL ESTATE

The District Court's granting of summary judgment to Douglas Fleenor
should be affirmed because even if the appeal in the underlying case had been timely
filed, the appeal would have been unsuccessful. The clear intent of Gordon Lanham,
the testator, was to disinherit his sons and create a general power of appointment,
giving Judd Lanham , his friend, cousin and personal representative, the power to
dispose of the real estate.
In 1971 the Idaho Legislature extensively revised Idaho's statutes relating
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to descent and distribution on death. Nebeker v. Piper Aircraft Corp., 113 Idaho 609,
747 P.2d 18 (1987). For the most part, the prior statutes were repealed in total and
replaced by provisions of the Uniform Probate Code ("UPC") . Id. The Idaho Legislature
specifically stated the two purposes of the UPC were to "simplify and clarify the law
concerning the affairs of decedents, missing persons, protected persons, minors and
incapacitated persons," and "to discover and make effective the intent of a decedent in
distribution of property." Idaho Code Sections 15-10102(b)(1) and (2). The provisions
of the UPC are to be "liberally construed and applied ... " in Re Estate of Kunzler, 108
Idaho 374, 377, 699 P.2d 374, 391 (1995). The intent of the Idaho Legislature was "to
validate the will whenever possible." Comment to Official Text, General Comment to
Idaho Code Sections 15-2-501 to 15-2-513; see also, Comment to Official Text, Idaho
Code Section 15-2-502 ("The intent is to validate wills which meet the minimal
formalities of the statute.")
Thomas Lanham does not challenge the validity of the Lanham Will. R.,
000159 ("PLAINTIFFS ARE NOT CHALLENGING THE VALIDITY OF THE WILL") . The
District Judge relied on this representation by Thomas Lanham, stating in his
Memorandum Decision, "[it] is important to keep in mind that the validity of the will is not
in question." R., 000254. Despite this representation to the Court, Thomas Lanham
tries

to

have

it

both

ways,

deriding

the

Lanham

Will

as

a

"strange

document," Appellant's Brief, p. 7, and terming the Lanham Will a "dubious legal
instrument," Appellant's Brief, pg. 15. However, although Thomas Lanham appeared to
challenge the validity of the Lanham Will in the underlying case and at the outset of this
lawsuit,

he

abandoned

that
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argument, conceding

that

his

father's

will

was

valid. Thomas Lanham's remarks concerning the "strangeness" of the Lanham Will
appear to be a ploy to distract this Court from the fact that there is no question that the
Lanham Will is valid. Therefore, since there is no question as to the validity of the
Lanham Will, the question for this Court is how the Lanham Will is to be interpreted.
Idaho Code Section 15-2-603 addresses rules of construction and
intention:
The intention of a testator as expressed in his will controls
the legal effect of his dispositions. The rules of construction
expressed in the succeeding sections of this Part apply
unless a contrary intention if indicated by the will.
Construing Section 15-2-603, the Idaho Supreme Court stated :
When interpreting a will, the Court must give effect to the
intention of the testator. See, I.C. Section 15-2-603. This
intention is discovered by examining the will, and such
intention expressed in the will controls the legal effect of the
testator's dispositions.
Stee/smith v. Trout, 139 Idaho 216, 218, 76 P.3d 960, 962 (2003) (condition precedent

was not satisfied, and thus beneficiary was not entitled to take under will). "The
language of the will is to be given its ordinary and well understood meaning." Allen v.
Shea,

105 Idaho 31, 32, 665 P.2d 1041, 1042 (1983) (affirming magistrate's

construction of will). "If the testator's intent can be determined from the face of his will,
that intent, unless it is in contravention of some established rule of law or public policy,
must be given effect." Id., 105 Idaho at 34, 665 P.2d at 1044. In construing the
provisions of a will to ascertain the meaning of a testator, the cardinal rule of
construction is to ascertain the testator's intent, and "this intent is to be ascertained from
a full view of everything within the four corners of the instrument." Wilkins v. Wilkins,
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137 Idaho 315, 320, 48 P.3d 644, 649 (2002) (affirming magistrate's construction of
will). "It is axiomatic that one provision of a will cannot be construed so that another
section is violated since that would be contrary to the cardinal rule that the Court must
give effect to the express intention of the testator where possible and lawful." Matter of
Estate of Howard, 112 Idaho 306, 309, 732 P.2d 275, 278 (1987) (sale of land was not

sale of timber within meaning of trust provision) . See also, Beus v. Beus, 151 Idaho
234,241,254, P.3d 1231, 1237 (2011) (district court did not err in holding that will
unambiguous as to testator's intent); Hedrick v. West One Bank, Idaho, N.A., 123 Idaho
803, 806, 853, P.2d 548, 551 (1993) (language in will unambiguous that accruing
income encompassed undistributed income); Matter of Estate of Berriochoa , 108 Idaho
474, 474, 700 P .2d 96, 97 (Ct.App. 1985) ("When interpreting a will, the intention of the
testator must be given effect") (magistrate judge erred in failing to determine what
testator intended by bequest); Matter of Estate of Bradley, 107 Idaho 860, 862, 693
P.2d 1062, 1064 (Ct.App . 1984) (textatrix's deletion of residuary clause did not
invalidate will).
Nowhere in Appellant's Brief does Thomas Lanham state or acknowledge
"the cardinal rule that the Court must give effect to the express intention of the testator
where possible and lawful." Matter of Estate of Howard, supra. An explanation for this
surprising silence in Appellant's Brief may be the fact that Thomas Lanham asks this
Court to disregard Gordon Lanham's clearly articulated intent. Both the Magistrate
Judge and the District Judge construed Gordon Lanham's intent to effectively disinherit
Thomas and Keith Lanham and convey a power of appointment to Judd Lanham, his
personal representative.

Yet Thomas Lanham spends his entire time in his brief
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running away from that intent and accusing the District Judge of "judicial spin" and
"judicial fiat." Appellant's Brief, pg. 15, pg. 16.
There is a presumption that if a provision in a will can be construed in
more than one way, intestacy should be avoided. Dolan v. Johnson, 95 Idaho 385, 3889, 509 P.2d 1306, 1309 (1973) ("In construing a will, the presumption is against partial
intestacy, particularly where the subject of the gift is the residuary estate.") (will giving
residue of estate for charity supplied sufficiently definite purposes and designated
beneficiaries with sufficient legal certainty to constitute a valid charitable trust); Matter of
Estate of Kirk, 127 Idaho 817, 829, 907 P.2d 794, 806 (1995) ("There is a strong

presumption against intestacy") ("other property" language in handwritten note included
settler's real and personal property); In Re Garwin's Estate, 86 Idaho 1, 5, 383 P.2d
339, 343 ( 1963) ("Courts favor testacy over intestacy") (reversing district court's
judgment and ordering that distribution occur as provided for in will) ; In Re Hartwig's
Estate, 70 Idaho 77, 82, 211 P.2d 399 , 402 (1949) ("In construing a will, the

presumption is against partial intestacy" (will disposed of all property); Hintze v. Black,
125 Idaho 655, 660 , 873 P.2d 909, 914 (Ct.App. 1994) ("the law favors the
interpretation which will prevent total or partial intestacy") (bequest in will created
gift). As in the case of the validity of the Lanham Will , despite the fact that Thomas
Lanham acknowledges the rule in Idaho that Courts favor testacy over intestacy,
Appellant's Brief, pg. 12, he then spends the majority of his brief arguing for partial
intestacy. Thomas Lanham specifically asks the Court to disregard Gordon Lanham's
strongly demonstrated intent, and to declare a partial intestacy as to the real
property. In doing so, Thomas Lanham asks this Court to reject years of consistent law
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of this Court.
Both the Magistrate Judge and the District Judge correctly followed
Gordon Lanham's strongly indicated

intent,

and declined to create a partial

intestacy. Both judges found that the Lanham Will unambiguously created a power of
appointment in Judd Lanham, the personal representative selected by Gordon Lanham
and his friend and cousin. As the District Judge observed, no special or technical words
are required for creating a power of appointment. See, First Union National Bank v.
Ingold, 523 S.E.2d 725, 728 (N.C.App. 1999) ("[A] power of appointment may be

created not only by express words, but also by implication of law and, further, no
technical language need be used.") (finding general power of appointment); Estate of
Kuttler, 8 Cal.Rptr. 160, 167 (Cal.Ct.App. 1960) (no particular form of words is

necessary to the creation of a power of appointment); Irwin Union Bank and Trust Co. v.
Long, 312 N.E.2d 908, 912 (Ind .Ct.App. 1974) ("no particular form of words is

necessary to create a power of appointment") (power given to beneficiary was power of
appointment); In Re Rowlands' Estate, 241 P.2d 781, 784 (Ariz. 1952) ("No special
words are needed to create a power of appointment.") (will created power of
appointment). Appellant's Brief concedes this point of law used by the District Judge.
Thomas Lanham argues that the Court should look to extrinsic evidence,
arguing that the Lanham Will is ambiguous. Appellant's Brief, pgs. 16-17. The District
Judge properly found that there is no reason to resort to extrinsic evidence because the
Lanham will is not ambiguous "when the will is read as a whole." R., 000257. Although
Gordon Lanham used the words "power of attorney" instead of "power of appointment,"
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it is obvious from reading the entire Lanham Will that Gordon Lanham intended to
create a power of appointment in Judd Lanham.

Near the beginning of the Lanham

Will, it is stated:
I am going to make my friend and cousin Judd Max Lanham
executor to my estate and give him Power of Attorney over
all my personal and real property.
Lanham Will, pg. 1. Still on the first page of the Lanham Will, it is stated :
[A]nd I want to state in here that the executor of my Will is
Judd Max Lanham and I am giving him a Power of Attorney
for full control now and even after I am dead. I want him to
be able to distribute my property and my personal effects in
any way that he sees fit and I will try and put all the wording
about the personal effects.
Id. At the end of the Lanham Will, it states:

I want to state in here again that the executor of my Will is
Judd Max Lanham and I am giving him a Power of Attorney
for full control now and even after I am dead. I want him to
be able to distribute my property and my personal effects as
stated in my Last Will and Testament.
Id., pgs 4-5. Since it is not disputed that the Lanham Will was valid, it is the role of the

Court to ascertain Gordon Lanham's intent, and there is no reason to go beyond the
"face of the will" if that intent is obvious. Allen v. Shea, supra (declifling to consider
extrinsic evidence) .

Both the Magistrate Judge and the District Judge correctly

recognized that Gordon Lanham clearly intended to create a power of appointment in
Judd Lanham, and that it would frustrate the intent of Gordon Lanham to rule
otherwise. The Lanham Will showed that Gordon Lanham 1) intended to create a
power of appointment, 2) indicated by whom the power of appointment was held, and 3)
specified the property over which the power was to be exercised. Matter of Estate of
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Krowowsky, 896 P.2d 247, 250 (Ariz. 1995) (language of will did not create power of

appointment).
The arguments made by Thomas Lanham ignore the long standing rules
of construction of wills under the Uniform Probate Code, as adopted by this state. It is
paramount that the testator's intent be given effect. Contrary to Thomas Lanham's
argument, the Court does not need to speculate as to testamentary intent. Appellant's
Brief, pg. 13. Gordon Lanham plainly intended to severely limit his sons Thomas and
Keith with respect to their inheritance from his estate. There is no Idaho law or public
policy prohibiting a person from choosing not to distribute property to his adult children.
Gordon Lanham rationally chose not to leave the vast majority of his estate to Thomas
and Keith Lanham. Gordon Lanham further intended to give his friend, cousin and
personal representative authority to distribute the estate. The Court is not required to
engage in guesswork to determine this.
The District Judge found that the Magistrate Judge committed error in

'

issuing findings fact on cross motions for summary judgment, but found "his ultimate
conclusion that there was no genuine issue of fact as to the intent of the descendant to
disinherit plaintiffs is correct." R., 000255. Douglas Fleenor argued to the District
Judge that the Magistrate Judge was allowed to make findings of fact because where
opposing parties both move for summary judgment based on the same evidentiary
facts, and the same theories and issues, the parties effectively stipulate that there is no
genuine issue of material fact. Davis v. Peacock, 133 Idaho 637, 991 P.2d 362 (1999)
(affirming

grant

of

summary

judgment

on

cross

motions

for

summary

judgment). However, even assuming for the sake of argument that the Magistrate

RESPONDENT'S BRIEF - 19

Judge erred in issuing findings of fact, the Magistrate Judge's conclusion that Gordon
Lanham intended to effectively disinherit Thomas and Keith Lanham and create a power
of appointment in his personal representative was correct. Further, this does not alter
the fact that ultimately an appeal would have been unsuccessful because Gordon
Lanham plainly intended not to distribute his real property to his sons and intended to
give a power of appointment to his personal representative to distribute the real
property.
Over half of the case citations in Appellant's Brief are to jurisdictions other
than Idaho, and it is unclear whether any of those jurisdictions had adopted the UPC
prior to the time those cases were decided. However, Idaho law is clear and consistent
on the fundamental principles of law that govern this appeal, and there is no reason to
examine case law from other jurisdictions on these points.

Idaho law is strongly

established that when the validity of the will is not in question, the Court must give effect
to the intent of the testator, and when that intent is clear from the face of the will, there
is no reason for the Court to consider extrinsic evidence. Idaho has long recognized
that there is a strong presumption against partial intestacy. As to the creation of a
power of appointment, case law from outside of Idaho generally holds that no special or
technical words are necessary to create a power of appointment. This holding is
consistent with the Idaho legislative purpose in adopting the UPC, which was to validate
wills whenever possible and to impose "minimal formalities." Comment to Official Text,
Idaho Code Section 15-2-502. Appellant's Brief asks this Court to reject the legislative
intent in adopting the UPC, and impose a technical result which would frustrate the
intent of the testator.
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Accordingly, Douglas Fleenor respectfully requests that the Court affirm
the District Judge's award of summary judgment.

V.
DOUGLAS FLEENOR IS ENTITLED TO AN AWARD OF ATTORNEY FEES
BECAUSE THE APPEAL IS BROUGHT UNREASONABLY AND WITHOUT
FOUNDATION
Douglas Fleenor requests attorney fees and costs on appeal pursuant to Idaho
Code Section 12-121, I.AR. 40 and I.AR. 41 . This Court will award fees to a prevailing
party on appeal when the court believes "that the action was pursued, defended or
brought frivolously, unreasonably, or without foundation ." Rueth v. State, 103 Idaho 74,
81, 644 P.2d 1333, 1340 ( 1982) (attorney fees awarded on appeal because there was
no valid reason to anticipate reversal of the judgment below on the factual grounds
urged); Lower Payette Ditch v. Harvey, 152 Idaho 291, 297, 271 P.3d 689, 695 (2012)
(appeal simply asked the appellate court to "second-guess" the district court's exercise
of discretion).
Here, Thomas Lanham does not advocate that this Court adopt new
law. He advocates a position that is contrary to long established law that the testator's
intent must be followed and that testacy, not intestacy, is preferred. Mr. Lanham argues
an

interpretation

of Gordon

Lanham's

will

that

has

been

rejected

by two

judges. Thomas Lanham accuses the District Judge of exercising "judicial fiat" and
"judicial spin," but then argues a position that in actuality would require exactly
that. Because of this, Douglas Fleenor should be awarded attorney fees and costs on
appeal.
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VI.
CONCLUSION

The District Court should be affirmed in determining that if an appeal in the
underlying lawsuit had been timely filed, the appeal would have been unsuccessful
because the testator clearly intended to disinherit his sons and create a power of
appointment in his personal representative. This Court also should award attorney fees
and costs to Douglas Fleenor because the appeal was brought frivolously and without
foundation .
DATED this /

0 day of April, 2018 .
PE & MCALLISTER LLP

1chard L. Stubbs, of the Firm
Attorneys for Defendant
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Last Will and Testament
My name is Gordon Thomas Lanham at 3555 Butte Road, Emmett, Idaho 83617.
My birthday is 7/29/1944. As of sound mind, I am recording my Last Will and
Testament. This is November 16, 2010.
November 18, Thursday, 2010: I had a wife and two sons and grandsons and a
couple of great grandsons and great granddaughters and I want to make this clear what I
am going to do for my estate. I am going to make my friend and cousin Judd Max
Lanham executor to my estate and give him Power of Attorney over all my personal and
real property. I am also going to clear what I am going to leave my son Thomas Everett
Lanham and Keith Colby Lanham and my grandchildren.
I have two sons, Thomas Everett Lanham and Keith Colby Lanham. I want to
state in my Will what they receive. I have 6 living grandsons and two great
grandchildren ... one boy and one girl...Mason and McKinley. I have a ranch with 120
acres. I have two separate deeds. I have $50,000 mortgage on the deed on the house and
34 acres to Linda Louise Andrews Lanham. I have some equipment, some personal
items, some furniture and some personal effects according. I have a little bit of livestock,
a horse and some cattle.

This is another day .. .it is November 19th and I want to state in here that the
executor ofmy Will is Judd Max Lanham and I am giving his a Power of Attorney for
full control now and even after I am dead. I want him to be able to distribute my property
and my personal effects in any way that he sees fit and I will try and put all the wording
about the personal effects. I also have a 47-acre of property in Big Creek Idaho, Valley
county and I will try to describe about how I want that administered, etc. I am gonna stop
now.
This is a new day. It's the 29th November, 2010. Thanksgiving is over and I just
wanted to add to this program that my son, Thomas Everett Lanham, 48 years old, has
already been given all he needs to have and that I am going to leave $1 more dollar
against whatever is legal to him and then he is going to be on his own. As far as my son,
Keith Colby Lanham, he is currently in jail. I will have to work on what I am going to do
with the police process of what he can own, etc. What comes under his record. Anyway,
that is all for now and I will start again later.

n

. ·"·

It's a new day and it's snowing. It's 1st December 2010. It's the first snow out
back. I am not really looking forward to it. .. but anyway, I want to go on about my son,
Keith Colby Lanham and his wife, Amy Lanham, that I am going to try to write it down
or leave it in this recording that... what I leave them is going to be $1 because in my
estate I don't want him to be able to sell and profit off of his alcoholism or drugs ever
since his car wreck he has been on pain pills and ever since his son rode in the rodeos and
got himself into a domestic violence case and went to prison, now his father is in the
same way. Anyway, I will going on in the next session about my grandchildren, his
children will not receive anything either. I am not trying to he mean but I am still trying
to deal with all the drugs and alcohol. I have drunk for 45 years and I know that the
effects of alcohol are mind altering and the way that they think now is not good.
Anyway, I will go for another session tomorrow. It's is snowing out and it gonna be a
beautifu) winter and Christmas.
It's Thursday afternoon on the

9th

December, 2010: All is well. [ was just going

to record in here that I need to do a lot of thinking about what I am going to do with my
personal effects and property. I sold my steer and heifer at the saJe and my grandson
came down with tonsillitis so I am gonna have to baby sit him for a while it looks like.
Anyway, I wanted to comment on all the furniture in this house. Some of it belongs to
me and some of it belongs to Linda Louise Andrews Lanham. The old Pine couch and
two chairs furniture, dresser with a mirror and a stand up dresser in the bedroom belongs
to her and a corner cabinet belongs to her and an old antique rocking chair she got from
Nebraska belongs to her. The rest of the furniture was given to me by my Mother and my
Father and the comer cabinet in the foyer, this big room out here where the heating stove
is belongs to Linda or her son Todd and my Mother gave me a lot of this stuff but I
haven't decided where to disperse of it lately. The old antique coffee grinder, lamp and
radio .. .it's an antique radio that belongs to Linda but the lamp belongs to me and my
Locust coffee table came from Glenn's Ferry - King Hill, Idaho belongs to me. The
rungs and all the antique Navajo Indian rugs belong to me and I am gonna try and
disburse of some of those before my passing. But anyway this is another day and another
time. Catch ya later ... bye
Its Sunday Morning, 12th December, 2010: The neighbor just came over and put
some wood in for me I the stove .. .its foggy and pretty cold up here. I don't know what it

()
is in the valley but. .. anyway, I wanted to add to the situation that a lot of the antiques
that I have to be clarified as personal property and lots of them belonged to my ... that my
mother gave me, belonged to my sister Kathy and some of her family and she can
disburse of them with help from my cousin Judd. The plates, the china plates, the coffee
grinding machine, the tables and the sewing machines and the old antique kitchen stove
and the old antique oak tables and etc., she can decide where she wants them to go or
whatever. And I want .. . there is all kinds of books, etc. in the living room
cabinet.. .. some of those belong to Lizzy's mother and lots of them belonged to my Dad
and they were all given to me as gifts and they can sort thru some of that stuff however
they want. There is antique table and chairs, small set that was my Mother's. There is an
antique rocker; I might have mentioned that, it belongs to Lizzy. There is an antique
radio. And as far as my guns are concerned I am gonna have to try and decide on how
that goes .. .there is a wooden bed in the big bedroom that my Dad had built at Cabin
Creek, that belongs to my son, Keith. And the smaller one in the other bedroom belongs
to my son, Tom, which my Dad built. Anyway, there is also some sand painting that
belongs to Lizzy and I gotta $3,000 sheep head that Judd can hang up in his cabin ifhe
wants to. And, there is all kinds of stuff that I'll discuss with him. But anyway, there is
all kinds of stuff in my safe that will be his to disperse of how ever he wants. Catch ya
later .... bye.
Well, it's the shortest day of the yeartomorrow .. .it snowed 5 or 6 inches the last
couple of days. I haven't talked into this very much. I just been doing a lot of thinking
and I want to think about that 47 acres in Big Creek, Idaho, Plot 35. I am going to
administer Yi to one person and Yi to another. I am going to go over this message about
my stuff that is in this safe. There is a whole bunch of pictures in there of all this
furniture and household goods for the insurance companies and taxes and etc. I have
always paid up. I owe $1,500 on that Linda Louise Andrews mortgage for the year 2010.
She is supposed to send me a receipt that it is paid up from 2006 thru 2010. When I get
that I'll put that in the safe. There is some cashiers checks, cash, and coins, in that safe.
And an antique gun that is worth a lot of money .. . a 40-60 Winchester and a brand new
replica. There is a 308 lever action rifle. There will be a22 marlin lever action rifle. A
30-30, and old browning 5 shot automatic 12 gauge and there is about a $6,000 1933

(

.

browning over and W1der silver engraved with a 4 digit serial number 9929. Anyway, it's
the 19th day of December 2010.
It's a New Year ... this is January 7, 2011: My uncle John died Tuesday, my Dad
has been dead for 30 years. Anyway, I just wanted to say that I got a receipt in the mail
for paying all the money owed on my $50,000 mortgage thru 2010. It is now 2:00 Friday
the ih and I wanted to mention about my guns. I wanted to mention that they can be sold
for enough money to pay part of the mortgage off and what have you. I have antique 6 or
8 thousand dollar 1933 browning double trigger, silver engraved, over and under with a 4
digit serial number. I also have an old 308 60 year old rifle with a scope. I have a
antique 40-60 Winchester and a new replica copy. I have a browning 5 shot automatic
that's a 1952 model. I have a 375 Hand H magnum that belonged to my Father. I have a
30-30 rifle. I also have a 454 Rueger Krusel pistol. I have a 22 magnum pistol. I have a
380 automatic pistol and I have a antique 40-60 Winchester that came from Vinegar
Ridge in the back country off of Cabin Creek that could be worth as much as 8 or 10
thousand dollars.
(The above was transcribed on 1-19-11 by Rebecca Clift.)
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Max Lanham and I run giving him a Power of Attorney for full control now and even

after I am dead. I want him to be able to dt ri butc my pro p~rt . ~·nd my pcrs,ona~~fo-.;ls (

,,\ ,,,,,...,. v\
) uv-

J----lc- C - - -

6 ·,.}/\_ (f :::> -

1..-

as stated in my Last Will and Testament. .j)v

STATEMENT OF WITNESSES
I declare under penalty of perjury under the laws of Idaho that the person who
signed or acknowledged this document is personally known to me ( or proved to me on
the basis of convincing evidence) to be the principal, that the principal signed or
acknowledged this Last Will and Testament in my presence, that the principal appears to
be of sound mind and under no duress, fraud, or undue influence, that I am not the person
appointed as executor by this document,.
Signature:
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I further declare under penalty of perjury under the laws ofldaho that I am not
related to the principal by blood, marriage, or adoption, and, to the best of my knowledge,
I am not entitled to any part of the estate of the principal upon the death of the principal
W1der a will n~w existing or by operation oflaw.
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State ofldaho )
) ss.
County of Ada )
On this _tl~ day of .-~~\.UtU lPJ:::
, 2011, before me p ~rsonall?'
appeared Gordon Thomas Lanham to me known ( or proved to me on basis of satisfactory
evidence) to be the person whose name is subscribed to this instrument, and
acknowledged that he/she executed it. I declare under penalty of perjury that the person
wl~~!~~me is subscribed to this instrument appears to be of sound mind and under no
( di1reA,aud or undue inJlu nc .
. . , ... , lb_._

~ /£,k_f:d:'~lfJ--Notary PubHc for Idaho
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REBECCA J. CLIFT]
NOTARY PUBLIC
STATE OF IDAHO
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